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Harrington, Harrington,James B. and M.Jr. Sue
Petitioners v. ofCommissioner Internal

RespondentRevenue,

31,AugustDocket No. 36922-87. Filed 1989.

Robert M. thefor petitioners.Bandy,
Garland,S. for theGregory respondent.

SCOTT, Judge: Respondent indetermined deficiencies
Federalpetitioners’ income tax and additions to tax thefor

and inyears the amounts as follows:

to_Additions tax_
1deficiency 6653(a)(1) 6653(a)(2)and Sec._TYE Sec.

*31, $12,388.86 $619.44Dec. 1983
*31, 9,447.00Dec. 1984 472.35

percent deficiency.* 50 of the due oninterest the

ofSome the have beenissues of ofdisposed by agreement
the forparties, ourleaving decision whether petitioner,
James orHarrington (petitioner Mr. beHarrington), should
treated under 911(d)(4)the aprovisions of section as

individual” entitled“qualified to a hisportionexclude of
and1983 1984 fromwages gross as “foreignincome earned

income.”

FINDINGS OF FACT

Some of the havefacts been and are foundstipulated
accordingly.

1 All Internalsection references are to the Revenue 1954 as effectCode of amended and in
issue,atfor the and all references are Tax Court andyears Rule to the Rules of Practice

Procedure.
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theyTexas,Frankston, at the timeinresidedPetitioners
petition em-Petitioner has beenin this case.filed their

by Industries, (SECO)ployed sinceInc.SECOoverseas
periodJanuary except1983,5, in Prior toa brief 1987.for

Navy.petitioner1983, in the U.S.served
Navy Augustjoined in 1960. He receivedPetitioner the

Trainingtraining inCenterat the Submarine Reserve
Texas,Park, and Naval Submarine Schoolthe U.S.Galena

petitionerThereafter,London, servedin New Connecticut.
nuclear-powered subma-various conventional andaboard

assigned theto bases aroundwas variousrines. Petitioner
depending portStates, ofthe home theon whereUnited

serving Athe then was located.submarine on which was
during Navy,in theone time or another his career

assigned ports London,petitioner into home Newwas
Lakes,Philadelphia, Pennsylvania,Connecticut, Illi-Great

Newport Virginia,Georgia,Brunswick, News,nois, Charles-
Washing-Bangor,Carolina, Lubbock, Texas,ton, andSouth

Navy 31,the as of Decemberton. retired fromPetitioner
1982.

Theyinhis first 1963. werePetitioner married wife
present wife,his Suein 1974. Petitioner marrieddivorced

Every petitionerHarrington,M. in 1975. time wasOctober
(first second)reassigned during career,his naval his or wife

assignment.accompany to newand would him hischildren
tax claimedPetitioners their 1983 Federal income returnon

exemptions for children and on their 1984 Federalfour
exemptions for children.tax return claimed fiveincome

petitioner family1982, rented aIn November and his
theyFrankston, Texas,in where lived untilmobile home

Maycompleted permanentthey inof a homeconstruction
(when States)he in and histhe United1984. Petitioner was

completion.occupiedfamily Mrs.this home since itshave
duringHarrington and thetook of the home childrencare

Harrington employed part-timeyears at issue. Mrs. was
Hilltopin attended theoutside the home 1984. Petitioners

Texas,Baptist Frankston,in and their childrenChurch
ain Frankston. also maintainedattended school Petitioners

during years possessedissue,in the atbank account Texas
licenses, and had vehiclesof twoState Texas driver’s
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registered petitionerin ofthe State Texas. Neither nor Mrs.
Harrington registeredwas to in the Unitedvote States.

January petitioner4, People’s1983,On arrived in the
(Angola)Republic Angola begin employmentof to his with

petitioner Angola, requiredSECO. Each time entered he was
passport byto surrender his U.S. and awas issued visa the

Angolan government covering only periodthe ex-of his
pected stay. passportwork His himwas returned to when

required Angolahe was to leave at the end of each work
period. period expectedIf his work exceeded the time

by employer permissionvisa,covered the his would secure
Angolan government stay.from the to extend his Petition-

family prohibited accompanyinger’s was from him to
Angola remaining Angola by Angolanor him inwith the
government. During petitioner1984, performedand1983

(Cabinda Gulf)Co.,services for Cabinda Gulf Oil Ltd.
pursuant to a contract between SECO and Cabinda. Cabinda

(theoperatorGulf was the exclusive anof oil concession
concession)Cabinda which was located within the territorial

Angola. Sonangol, corporation wholly bywaters of a owned
government Angola, percentthe of owned 51 of the Cabinda

During years issue,concession. atthe aCabinda Gulf was
wholly subsidiary Subsequent 1984,owned of Gulf Oil. to

subsidiary changedpurchasedChevron the and its name to
Co.,the Cabinda Gulf Oil Ltd.

Gulf,Under the contract between SECO and SECOCabinda
provided Cabinda Gulf with technical assistance and advice

operation productionin the of wells and oil facilities in the
During petitioner1984,Cabinda concession. 1983 and

production operatoraworked as on the G-S-Lima Produc-
(the platform). platformtion Platform The was located

Angola.within the territorial waters of
During period petitionerissue,the at aworked 28/28

periodrotation which means that work a 28he would for of
days period daysand then would have a of 28 off from

(sometimes period).work referred as ato rest Petitioner’s
Understanding EmploymentInternational Letter of for

provided, part, general yourrule,in that “As a onschedule
project assignmentwill of [4/6 wks]this consist on on the

* **foreign job your place[3/4 wks.]site and at ofof rest
** *origin During 28-day periods, petitioner.” his work
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Petitioner’s onlyshifts on the platform.12-hourworked
aboard thisAngolansnative occurredwith thecontacts

shift, he would beAt the end of each such 12-hourplatform.
Ocean,” tanker“Afran ato thehelicopterviatransported

11.8approximatelymooredpermanentlywhich wasship
the waters ofcoast within territorialmiles off the Angolan

2 the platform).miles fromAngola (approximately
Gulfwork Cabinda28-day periods,During petitioner’s

service,meals, andlaundryhis lodging,all ofprovided
assignedwascharge.at no Petitionermedical treatment

“Afran Petitioner hadaboard the Ocean.”living quarters
his meals in the officers’ messbut atetelephonehis own

asfacilities such anhad some recreationalshiphall. The
television/VCR,room, During peti-and dartboard.exercise

thehe his free time on28-day spentwork periods,tioner’s
Angolanvisit the“Afran and was not topermittedOcean”

mainland.
isAngolaThe of twicePeople’s Republic approximately

of theis on the western coastthe size of Texas and located
intheby PortugueseAfrican was settledAngolacontinent.

remained a Portuguese colony15th and hadcenturythe
it its independence.when receiveduntil November 1975

relatively prosperouswasAngolaBefore its independence,
African and was a foodmajorto other nationscompared

ore,oil, diamonds, and someIt ironexportedalsoexporter.
other items.

1975,in at-PortuguesethePrior to their departure
governmentto a coalitionestablish transitionaltempted

in thepolitical Angola,the three main movementsbetween
(MPLA),Angolathe Liberation of theMovement forPopular

(FNLA), and thefor the Liberation of AngolaNational Front
Angolathe ofNational Union for Total Independence

(UNITA). in a strugglerival hadgroups engagedThese been
earlythe since the 1960’s.Portugueseto oust

before Portu-The evengovernment collapsedcoalition
(includ-Most westernersguese officiallydominance ended.

Americans) itfled the aftercountryanding Portuguese
Theits rival movementsgained independence. political

infrom various nations then-received external support
after theto both before andAngolacontrolattempts

MPLA,the withof the ForPortuguese. example,departure
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philosophy, military prima-its Marxist received assistance
rily from the Union andSoviet Cuba. The United States
supported and, extent,aUNITA to certain the FNLA.

eventuallyMPLA, assistance,The with Soviet and Cuban
Angolaestablished control over most of aand formed

government which has survived to date. The Government of
diplomaticthe United States does not maintain relations

government Angolawith the MPLA-controlled of and has
Angolaadvised its citizens that travel to is considered

dangerous. 1975, impor-Since the FNLA has indiminished
political longer militarytance as a force and is no a threat

However,to leader,the MPLA. UNITA and its Jonas
captured increasingSavimbi, territoryhave an amount of

(includ-destroyed Angola’sand have much of infrastructure
ing airports, productionlines, facilities, factories,rail oil

schools)hospitals, attemptsand in their to take control of
country. country’s economythe The has se-deteriorated

verely Angola importand must now most of its food.
During period petitioner Angola,the in which worked in

production pipeline, airport,UNITA has attacked a an a
plywood factory, Malongo productionand the oilonshore
facility.

During petitioner1984,1983 and to the Unitedreturned
spent entirety 28-day periodStates and the of each rest

time)(excluding family Frankston,travel with his in Texas.
paid petitioner’sCabinda Gulf airfare to and from the

28-day period,United States. At the end of his rest
petitioner Angolawould return to and obtain another visa
covering 28-day period. physicallyhis work Petitioner was
present People’s Republic Angola daysin the for 199of
during year days duringhis 1983 taxable and for 179 his

year.1984 taxable
permitted freelyPetitioner was not to travel within

Angola onlyand he had brief contact with the mainland
Angolainwhile transit between and the United States. For

protection, petitioner placed guard goinghis own was under
coming Angola. permit-into and out of Petitioner was not

Angola, permittedted to own real estate in he was not to
Angola, permitted personaldrive in he was not to own

Angola,property permittedin and he inwas not to vote
Angolan speak Portuguese,elections. Petitioner did learn to
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degree.Angola,languageprevalent ain to moderatethe
any to thestatementhas never submittedPetitioner

Angolan government of thatnot a residentthat he was
Angolacountry as a nonresident ofhas he been treatednor

paidAngolan purposes. however,not,tax He hasfor income
Angola.governmentany income taxes to the of

wages$46,125 inin from SECO 1983.Petitioner received
joint$44,000 on theirof this amountPetitioners excluded

foreignas income under sectionfor 1983 earnedreturn
911(a). wages$44,725 from SECO ininPetitioner received

joint petitionersreturn, excludedOn their 19841984.
foreign$38,256 amount as earned income underof this

911(a). deficiencyRespondent, in his notice of mailedsection
August petition-petitioners 24, 1987,on determined thatto

911. Inentitled claim the benefits of sectioners were not to
deficiency, respondent also thatof determinedhis notice

petitioners hable to tax under sectionwere for additions
6653(a)(2),6653(a)(1) in his answerand section but conceded

petition petitionersthat were not hable for theseto the
additions to tax.

18, 1987, to theIn a letter dated November addressed
(TaxSecretary Policy), Department Treasury,ofAssistant

petitioners’ attorney requested petitionersof thaton behalf
(containedAngola placed the hst in Rev.be on of countries

updated by81-23, 693,C.B. as Rev. Proc.Proc. 1981-1
701) “qualified86-39, individual”1986-2 C.B. for which the

911(d)(1) mayrequirements paragraphof of besection
letter, 18, 1987,An identical dated Novemberwaived. also

Specialist,Traficonti, Tax Law Officewas sent to “Gerald
Counsel, One,Branch Internalof the Chief International

By 22, 1988,letter dated March theRevenue Service.”
Angolaplace on theInternal Revenue Service dechned to

part,reads,The denial letter in as follows:waiver hst.

911(d)(1)know,you requirements of ofAs the minimum sectiontime
may qualified foreignaCode be if a individual must leavethe waived

war, unrest, in thatcountry of civil or similar adverse conditionsbecause
conditions, however, Secretaryby the ofcountry. are determinedThese

Treasury Secretary required byconsultation the of State asin with
911(d)911(d)(4) grant the Serviceof the Code. Section does notsection

authority requirements indiscretionary to waive the timeunilateral
by list. The lack ofindividual situations which are not covered the waiver

adding Angola to theauthority precludes the fromthis then Service
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experienceslist because the taxpayerwaiver of unfortunate of inthe
Angola.

OPINION

The issue for isonly decision whether should bepetitioner
treated as a individual”“qualified who is entitled to exclude
a of theportion wages he received from SECO in 1983 and
1984 as earned income”“foreign in accordance with section
911(a)(1).

911(a)(1) that,Section inprovides, “Atpart, the election
* ** ,of a individualqualified there shall be excluded from

gross individual,the ofincome such and fromexempt
* * *subtitle,taxation under this for any taxable theyear

* * *earned income offoreign such individual .” (Emphasis
911(b)(1)(A)Sectionsupplied.) defines the “foreignterm

earned income” as amounts received an fromby individual
sources within a foreign whichcountry constitute earned
income attributable to services individ-performed by such

(A) (B)ual the in“during period described orsubparagraph
(d)(1),of subsection whichever is Sectionapplicable.”

911(d)(1), defines the term individual” as“qualified follows:

(1) “qualifiedThe term individual” means an taxindividual whose
foreign countryis in ahome and who is—

(A) a citizen of Unitedthe States and establishes to the satisfaction
Secretarythe foreignof that he been ahas bona fide resident of a

country uninterrupted periodor for ancountries which includes an
year,entire taxable or

(B) who,a citizen or anyresident of the duringUnited States and
months,period of presenttwelve consecutive a foreign countryis in or

during dayscountries at period.least 330 full in such

(1) 911(d)of sectionParagraph thus establishes two
which a inrequirements must meet order to betaxpayer

aconsidered qualified individual for of sectionpurposes
First,911(a). the “taxtaxpayer’s home” for ofpurposes

section 911 must have been in a theforeign country during
911(d)(3)at issue. “taxperiod Section defines the term

home” the taxpayer’sas home for of sectionpurposes
162(a)(2), but that the willprovides taxpayer not be treated
as a taxhaving home in a foreign country during any

inperiod which his “abode” is within the United States.
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taxpayer a fideeither been bonaSecond, must havethe
uninterrupted periodforeign country ana forofresident

(theyear fidean entire taxable “bonawhich includes
test) physicallytaxpayer beenor must havetheresidence”

country days duringforeign apresent a for 330in
test).(the “physical presence”period12-monthconsecutive

only taxpayerGenerally, therefore, theif a meets both
requirement the fideand satisfies either bonatax home

physical presence test, he be entitled towillorresidence
wagesportionforeign income,exclude, of histhatas earned

duringperiod awhich he wasto thewhich are attributable
circumstances,qualified However, under certainindividual.

advantage foreigntaxpayer may theto take ofa be entitled
satisfydespite thehis failure toincome exclusionearned

(1) 911(d).paragraphrequirements of sectionof
911(d)(4) notwithstanding para-provides that,Section

(1),graph taxpayera who:

of, in,(A) foreign country anyforpresentor aa isis bona fide resident
period,

31,(B) country August 1978—foreignsuch afterleaves
determines,(i) during Secretary afterduring any period thewhich

delegate,Secretary or his that individu-with the of Stateconsultation
war,country ofrequired foreign because civilals to leave suchwere

unrest, foreign countryin whichsimilar adverse conditions suchor
individuals,byof andprecluded the normal conduct business such

(1),(ii) meeting paragraph andrequirementsthe of suchbefore
(C) Secretary individualof the that suchestablishes to the satisfaction

reasonably requirementsto butexpectedhave been have met suchcould
(B),(i) subparagraphinthe referred to clause offor conditions

respect periodqualified to thebe treated as a individual withshall
(A) during he a bona fide residentsubparagraphdescribed in which was

in,of, foreign country, applyingthe and in subsectionspresentor was
individual,(b)(2)(A) (c)(l)(B)(ii) only daysrespect such theand with to

intoperiodsuch shall be taken account.within

argue Harringtonpetitionerscase, that Mr.In the instant
purposesqualified for oftreated as a individualshould be

911(d)(4).provisions Peti-the of sectionsection 911 under
argue purposes 911,that, Mr.for of sectiontioners first

during periodHarrington’s Angola the“tax home” was in
attemptingis to exclude.the income hein which he earned

Harrington not meetthat Mr. doesPetitioners concede
physical presence test.test or thethe bona fide residence
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theyHowever, war, unrest,contend that a state of civil or
Angola duringsimilar adverse conditions existed in the

years petitioner1983 and 1984 and that and other individu-
required Angola during periodals were to leave such

weir, unrest,because of civil or other similar adverse
conditions, precludedwhich conditions the normal conduct

by argueof business such individuals. Petitioners that Mr.
Harrington required Angolawas to leave at the end of each
28-day period war,work unrest,because of the state of civil

Finally, petitionersor similar adverse conditions. contend
that, war, unrest,but for the civil and similar adverse

Harringtonconditions, reasonablyMr. could have been
expected satisfy requirements (1)paragraphto the of of

911(d).section
argue Secretary’s grantPetitioners that the failure to a

911(d)(4) arbitrarywaiver under section was and unreason-
petitioner’sable and amounts to a denial of substantive due

process rights under the Fifth Amendment to the Constitu-
tion. Petitioners also contend that the conditions and

Angola virtuallycircumstances which inexisted are indis-
tinguishable from conditions which inexisted other coun-

placedtries which have been on the list of countries for
physical presence require-which the bona fide residence and

Secretaryand, therefore,ments have been waived the has
arbitrarily failing Angolaacted in to add to this list.

Finally, petitioners procedural processclaim that their due
rights under the Fifth Amendment to the Constitution have

they opportunitybeen violated because were denied the for
hearing regard request Angolanotice and with to their that

placedbe on the waiver list.
Respondent argues petitioners’that we need not address

arguments petitionersconstitutional since are not entitled
foreignto the earned income exclusion under the facts

Respondentinshown this case. contends that Har-Mr.
rington’s (forand, purposestherefore,abode his tax home of

911) during yearssection remained in the United States the
Although respondent agrees petitionersat issue. with that

Harrington satisfyMr. does not either the bona fide
physical presence agreetest,residence or he does not that

Harrington qualifiedMr. beshould treated as a individual
(4) 911(d).paragraphunder of section
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to theentitlementthatoutpoints petitioners’Respondent
911(d)(4) conditionedis expresslyin sectionprovidedwaiver

individuals werethe thatSecretarybyon a determination
unrest,war, orbecause of civilleave Angolatorequired

the normalprecludedconditions whichsimilar adverse
furtherRespondentsuch individuals.byof businessconduct

determina-has not made suchSecretarythat theoutpoints
Republicthe People’shas not placedand consequentlytion

offor which satisfactionthe list of countriesof onAngola
tests bemayand physical presencefide residencethe bona

911(d)that, sectionargues althoughRespondentwaived.
review, Secretary’sthejudicialnot expressly precludedoes

911(d)(4) tois committedunder sectiondetermination
to judicialand is not subjectdiscretion lawbyagency

review.
that, if should con-even wefurther arguesRespondent

thisbyactions are reviewablethe Secretary’sclude that
inCourt, denyinghis discretiondid not abuseSecretarythe

contendsa firstRespondentfor waiver.requestpetitioners’
leavewere torequiredthe reason individualsprincipalthat

of Angolathe Marxist governmentwas becauseAngola
unrest,war,leave, of the civilthem to not becauseforced

inexistedadmittedlyconditions whichand adversesimilar
addition,In that such conditionsrespondent arguesAngola.

of business suchbydid the normal conductnot preclude
individuals, em-continuedbyas is evidenced petitioner’s

that in usingalso arguesin Angola. Respondentployment
911(d)(4), intended ain Congressthe term “leave” section

indefinite, foreignfrom theor at least departurepermanent,
arrivaland the continual ofcyclein notcountry question

rota-Mr. Harrington’sand which characterizeddeparture
out that such rotationaltional schedule. Respondent points

and,industryto common in the oilschedules beappear
schedule,therefore, rather thanthe nature of petitioner’s

him leavein caused toAngola,the conditions which existed
at intervals.country regularthe

that, if he is incorrectfurther contends evenRespondent
the of sectionand can establish applicabilitypetitioners

war,that, the911(d)(4), establish but formust stillthey
conditions,unrest, they couldor other similar adversecivil

ofthe requirementsto meetexpectedhave beenreasonably
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911(d)(1). Respondent petitionerssection submits that have
any evidence,failed to offer other than their own self-

serving testimony, they require-that could have met such
Angola.forments but the conditions in

petitioners’ arguments,In answer to constitutional re-
spondent points petitioners yet paidthatout have not the
deficiency yet,and, therefore, not,at issue ofhave as

any deprivation might bring protectionssuffered which the
play. arguesRespondentof the Fifth Amendment into also

petitioners preexisting rightthat have no constitutional to
911(a)statutory providedthe exclusion for in section or to

911(d)(4).provided Finally, respon-the waiver for in section
argues Secretary’sthat,dent if we that theconclude

by petitionersCourt,isdecision reviewable this will have
opportunity and,the to contest that decision in this Court

procedural processtherefore, rightstheir due beenhave
safeguarded.

Leaving argumentpetitioners’ Harringtonaside that Mr.
911(d)(4), initiallyis entitled to a waiver under section we

petitionersthatconclude have failed to establish that Mr.
Harrington themeets tax andhome either the bona fide

physical presence requirementsresidence or of section
911(d)(1).

911(d)(3) provides purposesthat,Section for of section
taxpayer’s purposes911, a “tax home” is his home for of
162(a)(2) (relating traveling awayexpensessection to while

home). general taxpayer’srule,from As a a “tax forhome”
162(a)(2)purposes placeprincipalof section is located at his

162(a)generalHowever,of business. the rule of section is
911(d)(3)subject exceptionto an under section 911. Section

provides purposesthat, 911,for “Anof section individual
having foreignshall benot treated as a tax home in a

country any periodfor for which his abode is within the
1.911-2(b),(Emphasis supplied.)United States.” Sec. Income

Regs. regardless Harrington’sTherefore,Tax of where Mr.
principal place located,of business is he notwill be treated

having Angola any period duringas a tax home in for
which his “abode” in thewas United States.

prior cases,In 911section we examined andhave
(i.e.,taxpayer’s familial,thecontrasted domestic ties his

ties)personaleconomic, and to the United States with his
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countryforeign ina tax homein which he claimsties to the
in the Unitedwhether his abode wasto determineorder

Lemayany particular period.during v. Commis­States
(5th1987-256, Cir.sioner, affd. 837 F.2d 681Memo.T.C.

1988); Bujol 1987-230,Commissioner, affd.T.C. Memo.v.
(5th 1988);opinionpublished 842 328 Cir.F.2dwithout

Bosarge1988-528; v.Commissioner, T.C. Memo.Hummer v.
1989-15; v. Commis­Commissioner, Memo. BenhamT.C.

Moudy Commissioner,1989-215; v.sioner, andT.C. Memo.
maythough taxpayer haveEven aMemo. 1989-216.T.C.

foreign country, to thea if his tieslimited ties tosome
strong, his abodeheld thatremain we haveUnited States

especiallyStates, his tieswhereremained within the United
country transitory Lemayforeign limited. Inwere orto the

1988),(5th affg. aCommissioner,v. 837 F.2d 681 Cir.
Opinion Court, Circuit,Fifth totheMemorandum of this

appliedadoptedappeal lie, andinwhich an this case would
analysis.this domestic ties

supra, taxpayer,Lemay Commissioner, hadIn v. the who
prior beingCharles, Louisiana, to trans-resided in Lake

rigoverseas, in the territorialon an offshoreferred worked
extremelywith Tunisia werewaters of Tunisia. His contacts

rig28-day periodspent on thelimited. He most of his work
family in the States at the startand returned to his United

supervi-28-day period. However,rest because of hisof each
sory taxpayer occasionally requiredposition, tothe was

employer’s mainland.to his offices on the Tunisiantravel
stayedmainland, anhe in a hotel orWhile on the

apartment provided by employer. methis He sometimes
and attended at least one local soccerwith Tunisian officials

match.
Despite residents,and its thethese contacts with Tunisia

that,in becauseFifth Circuit found no error our conclusion
strongtaxpayer economic, familial, andhadthe retained

personal Louisiana,in his abodeties to his residence
during yearthe at issue.remained within the United States

The Fifth Circuit stated that:

familyLemay spent approximately half his inof his time with
Louisiana, inHe voted in maintained a bank accountLouisiana.

Louisiana, a license. The combination ofpossessedand Louisiana driver’s
factors, Lemay’s transitorycontrasted with contacts withthese when
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Tunisia, support Lemay’sthe conclusion that “abode” inremained
Commissioner,[LemayLouisiana in 1982. v. supra at 684.]

type supported holdingThe same of factors which the in
Lemay supra, supportCommissioner,v. also our conclusion

Harrington stronghere that Mr. retained domestic ties to
and, therefore,his home in Texas his abode remained within
during years Harringtonthe United States the at issue. Mr.

during periodreturned to the United States each rest and
spent familyalmost half his time with his who continued to

HarringtonFrankston,reside in Texas. Mr. attended the
Hilltop Baptist inChurch Frankston. His children attended

Harringtoninschool Frankston. He and Mrs. maintained
possessedbank accounts in Frankston. He a State of Texas

regis-driver’s license and owned two vehicles which were
though petitioner’s jobshort, maytered in InTexas. even

spendhave forced him to a substantial amount of time in
Angola, strong familyhis domestic ties to his home and in
Texas remained undisturbed.

Angolacontrast,In part,were,his ties to for the most
spend periods Angola,nonexistent. He did not his rest in he

Angola,did not own land or vehicles in he did not travel
Angola, bring family Angola,within he did not his to he did

Angola, gonot maintain bank inaccounts and he did not to
Angola. Although Harrington mayinchurch Mr. have

Angolans drilling plat-worked with some on the offshore
any friendshipsform, he did not form and did not establish

any Angolans workplace.contacts with outside of the In
Harrington completely every-short, Mr. was isolated from

day Angolan Angola severelylife and thus his ties to were
transitory.limited and

Harrington strongBecause Mr. maintained domestic ties
family AngolaTexas,to his home and in while his ties to
transitory, and, therefore,were limited and his abode his

purposestax home for of section 911 inremained the
throughout yearsUnited States the at issue.
argue, however,Petitioners that the term “abode” was

properly Lemay supra,Commissioner,not defined in v. and
urge adopt aus to broader construction of the term.

Harrington’sadmitPetitioners that Mr. in the“abode” was
during periods argueUnited States his rest but that Mr.
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duringAngolaHarrington’s his workin“abode” was
Angola.presentphysicallyperiods inwhen he was

Commissioner,Lemaythat, in v.also notePetitioners
supra, wethis Court in which construedcases ofand other

theytaxpayers“abode,” had claimed thatthe term the
country, theyforeign not thatawere bona fide residents of

foreign country.physically present Inin a the instantwere
argu-petitionerscase, exclusion on theirclaim the based

physicalthey presencement that would have satisfied the
test, war,test, but for theas as the bona fide residencewell

unrest, inwhichor other similar conditions existedcivil
meaningAngola. termthat of thePetitioners submit the

physical presence istestin the context of the“abode”
meaningdistinguishable in of the bonafrom the contextits

residency test.fide
petitioners’agree. supportno fordo There isWe not

argument the “abode” should be construedthat term
taxpayer’s foreigndifferently a earnedclaim to thewhen

physicalis on of theincome exclusion based satisfaction
residencypresence test, Therather than the bona fide test.

requirementplacement the tax in the first clauseof home
911(d)(1) Congress’itindicates that waswithin section

satisfy requirementtaxpayersintention all the samethat
respect claim theto “tax home” whether their towith

foreign physicalbased onearned income exclusion was
residency.presence fide caseor bona We conclude that this

distinguishable Lemay supraCommissioner,is not from v.
by holding inand is controlled the that case.

Harrington was a bonaPetitioners concede that Mr. not
Angola presentin or and wasfide resident of 1983 1984 not

anyAngola days duringin 330 consecutive 12-monthfor
requirementsperiod. ofcontention is that thePetitioners’

911(d)(1) by respondentsection should have been waived
911(d)(4).provisions ofunder the section

necessarymatter, inan do not itAs initial we consider
judicial appropriatecase review isthis to determine whether

Secretary’s Angola ofthe to on the listas to refusal include
693,81-23,in andcountries forth Proc. 1981-1 C.B.set Rev.

petitionerview,86-39,Rev. C.B. 701. In ourProc. 1986-2
necessary tohas show the facts have sectionfailed to basic

911(d)(4) Angola placedapply if hadin his beencase even
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“qualifiedthe Inon waiver list. order to be as atreated
911(d)(4)(C) taxpayerindividual” under section the must

Secretary,establish, theto satisfaction of the that he could
reasonably expected requirementshave been to meet the of

(1)paragraph except war, unrest,for civil or similar adverse
1.911-2(f),existing country.inconditions the Sec. Income

Regs.Tax
though requires taxpayerEven the statute the to estab­

expectancylish a reasonable the“to satisfaction of the
Secretary,” quoted phrase certainlyuse of the does not

Secretary’sforeclose review of the adetermination that
taxpayer requirementshas failed to meet the of section
911(d)(4)(C).Schoneberger Commissioner, 1016,v. 74 T.C.

(1980). phrase question appears1023 The in inalso
(A) 911(d)(1)subparagraph requiresof section which that

taxpayer Secretary,establish,the to the satisfaction of the
uninterrupted periodthat he a bona fidewas anresident for

year.which includes an entire taxable
Schoneberger supra,Commissioner,In v. we concluded

911(d)(1)(A)Secretary’sthat the determination under section
subject legislative historywas to review but that the of

plain language911, subparagraphsection as aswell the of
(A) 911(d)(1), questionphraseof section indicated that the in
required additional deference to the determinations of the
Secretary. taxpayer byTherefore, the would have to show
“strong proof,” preponderancerather than a mere of the
evidence, foreignthat he was a bona fide aresident of
country during years Schonebergerquestion.the in v.

supra “strongCommissioner, at 1024. We conclude that the
proof” reviewingappropriatestandard is also in the
Secretary’s respect partdetermination with another ofto

provision,statutory namely requirementsthe same the of
(C) 911(d)(4).subparagraph of section

Harrington reasonablyPetitioners claim that Mr. could
expected requirementsbeenhave to meet all of ofthe

911(d)(1) war, unrest,section but for civil or similar adverse
they Angola.conditions which claim existed in Petitioners

that, conditions,usask to assume for hisbut these wife
family theyaccompanied Angolaand would have him to as

duringto indid his stations in the United serviceStates his
Navy. arguethe andPetitioners that but for this war civil



312

Angola, Harrington hismovedMr. would haveinunrest
Angolafamily tax there forand a hometo established

purposes toalso ask us assumeof section 911. Petitioners
Harringtonconditions,that, would haveMr.but for these

Angola. Petitioners furthera bona fide resident ofbecome
war, unrest,that, orfor civil similarcontend but the

Angola,may Mr.inhave existedadverse conditions which
placedHarrington’s employer ahim onnot havewould

tohe not returnedand would haverotational work schedule
period. Therefore,the States at the end of each workUnited

conditions,petitioners that, forbut theseask us to assume
presencephysicalHarrington aMr. have maintainedwould

days.Angola requisitein for the 330
argumentsto much. Theirask us assume tooPetitioners

bysupportedspeculation credibleand are notare sheer
phraseCongress in“bututilized the for”evidence.

911(d)(4)(C) impose require-subparagraph aof section to
agreedoment and direct causation. We notof immediate

war, unrest, causedthat civil or similar adverse condition
requirementsHarrington’s ofMr. failure to meet the section

911(d)(1).
HarringtonContrary petitioners’ assertion, Mr. wasto

placed solely ofon a work becausenot rotational schedule
countryhappened ofexist in thethe conditions which to

Angola. allThe schedule is not at uncom­rotational28/28
foreign andAmerican in countriesmon for certain workers

country Angola. Manycertainly unique U.S.not to the ofis
taxpayers employed bywho are abroad oil and construction
companies placedEire on a work schedule or some28/28

foreign countryregardlessthereof, inof the whichvariation
testimonythey employed. Respondent athe ofare offered

bywitness as to the use of the rotational schedule28/28
Angola.companies operating in Wecountries other than

involving taxpayersa cases withhave decided number of
Lemay supra;Commissioner,v.such work schedules. See

Bujol Commissioner, 1987-230, affd.v. Memo. withoutT.C.
(5th 1988);published opinion v.Hummer842 F.2d 328 Cir.

BosargeCommissioner, 1988-528; v. Commis­T.C. Memo.
Commissioner,sioner, 1989-15; v. T.C.T.C. Memo. Benham

Moudy Commissioner,1989-215; v. T.C. Memo.Memo. and
showing that Mr.made no1989-216. Petitioners have
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Harrington’s rotational schedule was due to conditions in
Angola.

Harrington’sWe conclude that the ofdirect cause Mr.
departures Angola periodfrom at the end of each work was

policy governmentthe visarestrictive of the Communist of
Angola. any Harringtonevent,In even if Mr. had not been

Angola, likelyforced to weleave consider it he would have
Thus, Harringtondone so. we conclude that Mr. was not

(forprevented establishing purposesfrom a tax home of
911), establishing being physicallyresidence,section a or

present foreign country Angola by war,in the of civil
unrest, preventedor similar adverse Heconditions. was

meeting requirements,from these if hadeven he desired
by Angolan governmentotherwise, the which restricted his

country people.to the andaccess its
support point that,In conclusion,further of our we out at

Harringtontrial, ongoingthat,Mr. testified even if the
struggle Angola probablyended,within had he would not

brought family Angola poorhave his to because of the
living country.conditions within that There was no suitable
housing Angola. country adequateinavailable The nohad
hospitals. country provideThe had no schools that could his

countryachildren with suitable education. The had no
adequate grocery shop.instores which to We conclude that

HarringtonMr. failed to sever his domestic ties to the
familyStates, Angola,United aestablish inresidence or

Angola requisite days,inremain for the number of because
employedhe was aon rotational notschedule that did

provide bringing family Angola, that,for his to and ifeven
Harrington permitted by Angolan govern-Mr. had been the

bring family Angola,ment to his to he would not have done
familyso he notsince did want to force his live withoutto

Angola.the basic infacilities which were not available
that,Petitioner has failed to show “but for” the conditions

Angola, Harringtoninwhich existed Mr. would have met
911(d)(1).requirementsthe of section

yetPetitioners’ case fails for another reason.
(C) 911(d)(4)Subparagraph specifically requiresof section

expectancythat there must have existed a reasonable that
Harrington requirementsMr. be to the ofwould able meet

911(d)(1) war, unrest, similar,forsection but the civil or
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language of thetheIt is not clear fromconditions.adverse
However,expectancy. theentertain thisstatute who must

logic,simplelegislative history,provision’s as well as
personalexpectancy to thebemustindicate that the

(1980), 730,taxpayer. Rept. 732. The1980-2 C.B.96-1031S.
expectancyjob judging fallsof suchthe reasonablenessof

initially Secretary and then to the courts.theto
anyHarrington have, at timecould notIn our Mr.view

Angola anydepartureprior at subse-to for orhis initial
expectancyquent time, that hea reasonableentertained

911(d)(1).requirements ofable meet the sectionwould be to
knowledgeEvery chargedtaxpayer thewith of tax laws.is

discussion,purposesTherefore, assumeof our we mustfor
satisfyHarrington that he had to theawarethat Mr. was

requirement bona fide residence ortax and either thehome
911(d)(1)requirementsphysical presence in orderof section

purposes“qualifieda for ofas individual”to be treated
Angola,accepted employment in Mr.hesection 911. When

Harrington the nature of his workaware of rotationalwas
Angola at theschedule, that he have to leavethe fact would

28-day period, approximatethe amount ofworkend of each
Angolaspend schedule, andthis thetime he in underwould

to United States at the end ofthat he return thefact would
period. petitioner’sIndeed, Letterwork Internationaleach

Employment provided, part, that,Understanding inforof
projectgeneral yourrule, ona schedule this will consist“As

** *jobassignment foreign andon the site[4/6 wks]of on
** *your originplace .”[3/4 wks.] of rest at of

that he also aware the conditionsare certain was ofWe
Angola. struggle UNITA andwhich existed in The between

Angola ongoinggovernment had forof beenthe communist
Angola.prior Harrington’sa Mr. arrival inalmost decade to

absolutely Mr.is in the record thatThere no indication
Harrington inof the conditions which existedwas unaware

country.Angola prior departure for that Histo his initial
undoubtedly augmentedknowledge of these conditions was

during 28-day period. facts,first work Given these wehis
(or anyoneHarrington for thatnot Mr. elsedo see how

matter) possibly priorhave, inhis arrivalcould either to
Angola any departures,after his harboredor of numerous

satisfyexpectationany that he would thereasonable
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(1).requirements paragraph simplyof We do not believe
Congress provisionthat theintended waiver to be available

taxpayer begins employment alreadyawhen in an unstable
foreign country slightestwhere eventhere was never the

satisfy “qualified require-chance he would the individual”
(1980),Rept. 730,ments. S. 96-1031 1980-2 C.B. 732. This

expectancy petitioners’lack of this reasonable is fatal to
case.

many reasons,Petitioners’ case fails for more some of
discussion,bearwhich but ofmost which do not. First of

anyall, require-it is clear that claim to a waiver of the
911(d)(1), upon argumentments of section anbased that

(but Angola)for the conditions inwhich existed Mr.
Harrington residency require-would have met bonathe fide
ment, Inmust fail. order to to abe entitled underwaiver

911(d)(4) upon residency,section based bona fide
(A)subparagraph clearly requires taxpayerthat the must

point,been,have at some a bona fide ofresident the
country concede, however,he flees. Petitioners that Mr.
Harrington Angola.was anever bona fide resident of
Therefore, under no hecircumstances would be entitled to a

upon residency.waiver based bona fide
HarringtonSecond, it is clear that Mr. was forcednever

911(d)(4)(B).Angola contemplatedto “leave” as in section
“leave,”Petitioners contend that the term used inas

911(d)(4)(B),encompasses Harrington’s periodicsection Mr.
departures Angola though always expectedfrom even he to

Angola, employmentreturn into accordance with his
departure.contract, within a short time after his We

disagree. provision shortlyThe waiver was enacted after
many taxpayersU.S. were forced to leave Iran due to the

ofoverthrow the Shah. The Senate Finance Committee
1(a) (theReport 1980,28,on section of the ofact December

act) provides350,Pub. L. 96-608 94 Stat. that:

Iran,Because of the recent civil unrest in a number of Americans who
working expectation meetingwere there with foreignthe of the residence

presence requirements prioror returned theto the United States to time
that,requirements actuallythose The in awere met. committee believes

meetinggoes expectationcase where an individual abroad with the of the
foreign physical presence requirements,residence or but fails to meet

beyondrequirments extraordinarythose ofbecause circumstances his
control, shouldrelief be afforded from the time limitations because of the
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730,(1980),Rept. 1980-2 C.B.96-1031special circumstances involved. [S.
732.]

ofno hopethe who fled Iran withtaxpayersUnlike
future, HarringtonMr. leftin the foreseeablereturning

a shortof withinevery returningwith intentionAngola
and, indeed, byto return hisrequiredtime wasofperiod

enacted the waiverCongresscontract. Whenemployment
than Mr.of departuremore permanent typeaprovision,

from, re-anddepartures preplannedHarrington’s periodic
to, of wasRepublic Angola contemplated.the People’sturns

Thus, Mr. Harringtonclaim fails becausealsopetitioners
the statute.Angola contemplated bynever left as

ofin supportraise numerous other argumentsPetitioners
theare entitled to a waiver oftheytheir claim that

911(d)(1).individual” of sectionrequirements“qualified
case,However, needin of of this wedispositionview our

and need address petitioners’not reach these notquestions
contentions.constitutional

155.will be under RuleDecision entered

Joseph Baicker, v.H. PetitionersA. and Maxine
RespondentRevenue,InternalCommissioner of

6,September9323-87. Filed 1989.Docket No.


